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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ROBERT FULKERSON et al.,
^

Appellants,

vs,

THE CHISNA MINING AND IM-

PROVEMENT COMPANY (a

PRIVATE corporation),

Appellee.

BRIEF FOR APPELLANTS.

STATEMENT OF THE CASE.

May it please the Court: This is an appeal taken

from a decree made and entered in the District Court

for the District of Alaska, Division No. 1, by the

Hon. M. C. Brown, the Judge thereof. The action

wherein the decree was entered was prosecuted by

this appellee to quiet title to a certain placer mining

claim and to enjoin defendants (appellants) from



entering upon or working the same (Record, pp.

3-8). The complaint was filed April 26th, 1901 (p.

8). The plaintiff claimed title by conveyance from

one Frederick Quint, an alleged locator, by one A. J.

Meals, his agent (pp. 54-56, 67). January 8th, 1900,

Quint made, executed and delivered to the plaintiff

corporation a contract for a deed to this claim (Ad-

ditional Trans., pp. 3-5), and July 10th, 1901, con-

veyed to plaintiff by deed pursuant to the contract

(iDp. 7, 8). The plaintiff offered the contract and

deed in evidence. Defendants objected to the intro-

duction of the contract ^'as being inmiaterial and not

"vesting any such interest in the property in contro-

'*versy as will enable the plaintiff to maintain this

"action,'' and to the introduction of the deed "for

"the reason that it is executed after the commence-

"ment of this action, and is, therefore, incompetent

"and innnaterial in this case." The objections were

overruled and both instruments admitted in evi-

dence, defendants excepting (Record, pp. 137, 138).

The jury rendered a special verdict that the locator

had sufficiently staked and marked the boundaries

of the claim; that the plaintiff and its grantor had

been in possession since the location, and generally

for plaintiff without reference to the question of

conveyances (p. 21). The Court adopted the verdict

and found "that the said Frederick Quint, plain-

" tiff's grantor, for a valuable consideration, deliv-



"ered to the plaintiff the possession of the said Viola

"Placer Mining Claim, under and by the written eon-

" tract with plaintiff, dated January 8, 1900, and
** plaintiff has ever since remained in the posses-

"sion of the same, or the greater part thereof, and

'4s lawfully in the possession of the same and
** entitled to hold said placer claim as against the

*'said defendants, and each of them, or others

"holding imder them, or each of them" (p. 24).

Pursuant to the findings the decree was en-

tered adjudging the plaintiff to be the true

and lawful owner of the land in controversy, the

adverse claims of the defendants to be invalid and

groundless, and enjoining the defendant from mak-

ing any claims to or entering upon the premises

(p. 25).

ASSIGNMENTS OF ERROE.

The appellants will rely upon the following assign-

ments of error (Record, p. 38) :

"The Court erred in admitting in evidence over

"the objections of the appellants, a bond for deed

"from Frederick Quint to the plaintiff, and subse-

"quently marked Plaintiff's Exhibit G."

"That the Court erred in admitting in e\ddence

"Plaintiff's Exhibit I, being a copy of a deed from

"Frederick Quint to the plaintiff, and being ob-

"jected to at the time by the defendants."



*'That the Court erred in denying the motion of

''the appellants for a non-suit."

"That the Court erred in rendering and making

"its final decree and judgment herein."

BKIEF OF ARGUMENT.

The plaintiff at hest showed htit naked possession

of the ground in controversy. The joinder of title

and possession are essential to maintain the Code ac-

tion to determine adverse claims to real property.

This action was instituted, maintained and pros-

ecuted under the provisions of Section 475 of the

Alaska Code of Civil Procedure: "Any person in

"possession, by himself or his tenant, of real prop-

"erty, may maintain an action of an equitable nature

"against another who claims an estate or interest

"therein adverse to him for the purpose of determin-

"ing such claim, estate or interest."

This section is almost a literal transcript of Sec-

tion 504 (old section 500) of the Code of Civil Pro-

cedure of Oregon: "Any person in possession, by

"himself or his tenant, of real property, may main-

"tain a suit in equity against another who claims an

"estate or interest therein adverse to him, for the

"purpose of determining such claim, estate or inter-

"est."

This section does not confer on one having bare



possession the right to maintain the action, but

makes possession an essential element of the right.

Judge Deady of the Circuit Court for the District

of Oregon, construing this section, said:

"NotAvithstanding the statute says that any per-

**son *in possession' of real property may maintain

"a suit to determine an adverse claim thereto, the

"better opinion is that the mere 'naked possession'

''is not suflicient, but the same must be accompanied

"by a claim of right or title."

Goldsmitli vs. GiUiland, 10 Saw., 606.

Mr. Justice Field in the Supreme Court, also con-

struing this section said: "We do not, however, un-

"derstand that the mere naked possession of the

"plaintiff is sufficient to authorize him to institute

"the suit, and require an exhibition of the estate of

"the adverse claimant, though the language of the

"statute is that 'any person in possession, by himself

" 'or his tenant may maintain' the suit. His posses-

"sion must be accompanied with a claim of right,

"that is, must be founded upon title, legal or equi-

" table, and such claim or title must be exhibited by

"the proofs, and perhaps, in the pleadings also, be-

"fore the adverse claimant can be required to pro-

"duce the evidence upon which he rests his claim of

"an adverse estate or interest."

Stark vs. Starrs, 6 Wall., 402.
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"Undoubtedly, as a foundation for the relief

"sought, the plaintiff must show that he has a legal

"title to the premises, and generally that title will

"be exhibited by conveyances or instruments of rec-

"ord, the construction and effect of which will prop-

"erly rest with the Court."

Holland vs. Challeyi, 110 U. S., 15.

In the case at bar plaintiff endeavored to show title

by the exhibition of the contract for a deed and the

deed from the locator. Since the deed was executed

and delivered after the institution of this action, of

course it could have no effect upon plaintiff's right

to maintain the same. The effect of the so-called

bond or contract for a deed alone is to be considered.

The contract was admitted over defendant's ob-

jection that it did not vest any such interest in the

property as would enable the plaintiff to maintain

the action, the Court remarking, "The statement of

"the contract is that they 'sell.' It is time they re-

" serve the further right to make conveyance by

"deed; but these parties went into possession under

"that contract" (p. 137).

This contract (Additional Trans., p. 3) recited

that Quint has contracted to sell to Hazelet and

Meals and that they have assigned to the Chisna

Company, "Now, therefore, in consideration of the

"said contract and for a valuable consideration to



''me in hand paid by the said party of the second

''part, I, the said party of the first part, hereby sell

"to the said party of the second part, the placer min-

"ing claim hereinafter described, and I do hereby

"agree to execute a lawful deed or deeds, convejdng

"said property to the said party of the second part,

"and to place the said deed in the hands of G. C.

"Hazelet, to be held by him in escrow, and to be by

"him delivered to the said party of the second part,

"Chisna Mining and Improvement Company, at any

"time on or after the 1st day of May, 1900; pro-

"vided, on said 1st day of May, 1900, the said party

"of the second part has on his part performed the

"terms and conditions of the above-mentioned con-

" tract and required therein to be performed by the

"said G. C. Hazelet and A. J. Meals, their heirs and

"assigns, in so far as said terms and conditions are

"subject to be performed prior to the said 1st day of

"May, 1900."

The contract with Hazelet and Meals was not in-

troduced in evidence, so that it is impossible to say

what was the condition precedent to conveyance, and

there is no evidence that the plaintiff was entitled to

a delivery of the deed at the time the action was in-

stituted. Hence it cannot be contended that its

possession was united with an equitable title to the

premises.

The only point then to be considered is the effect of

the contract itself to pass title. As was noted by the
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lower court the word "sell," in the present tense, is

used. But the instrument must be construed as a

whole, and it is manifestly an executory contract for

a deed not an executed conveyance.

In Ellis vs. Jeans, 7 Cal., 409, the Supreme Court

s?.y: "Baca executed and delivered to the Pattons

"and Lyon, an instrument binding himself to make

"a deed, upon the performance of the condition men-

"tioned. * * * Although the word 'sold' is

"positive and in the present tense, yet it must be con-

"strued with reference to the whole instrument.

ii* * * j£ ^jjg instrument be construed as a pres-

"ent conveyance, then the difference between it and

"the deed thereafter to be made, is too little to afford

"any protection or security to Baca. Besides this

"consideration, the parties call the paper 'this in-

" 'strument of writing,' while they call the convey-

"ance to be thereafter made a 'deed.' Another con-

"sideration is the fact that there are no express

"words defining the kind of estate intended to be con-

"veyed, whether for years, for life, or in fee simple.

'

' This would hardly have been the case, had the par-

"ties considered it a present conveyance.

"The case of Jackson vs. Myers, 3 John., 390,

"would seem to be a case in point. 'Baiters, for the

" 'consideration thereinafter mentioned granted,

" 'bargained, sold and conveyed, the premises to

" 'George Ludlow, to hold in trust for William and



" 'Gabriel Ludlow, their heirs and assigns forever;

" 'and Baiters covenanted to make a good and suffi-

" 'cient deed, by the first day of May following, in

** 'consideration whereof George Ludlow covenanted
'* 'that he and William Ludlow, or one of them,

" 'would assign bonds given by certain persons (and
" 'including the bond of Baiters to William Lud-
" 'low), to the amount of seventeen hundred pounds,

" 'and the parties mutually agreed to secure the said

" 'land and bonds, to be severally conveyed and as-

" 'signed, against all confiscations,' etc. The Court

"decided that this was an executory contract only,

"and in the opinion, say: 'The eases sufficiently es-

" 'tablish the rule of construction, that though a

" 'deed may in one part use the formal and apt words
" *of conveyance, yet, if from other parts of the

" 'instrument, taken and compared together, it ap-

" 'pears that a mere agreement for a conveyance was
" *all that was intended, the intent shall prevail.'

"

"The term 'sold,' it is said, indicates a consum-
"mated sale. But this word is not conclusive. (An-

''derson vs. Read, 106 N. Y., 344, 345.) In McLaug-

"lin vs. Piatti, 27 Cal., 458, the agreement was, that

"in consideration of a certain sum, the receipt of

"which was recited, the owner 'granted, bargained

" 'and sold' the property to the buyer, yet it was held

"to be a mere agreement to sell. And in the Elgee



10

''Cotton Cases, 22 Wall., 180, the language was even

*' stronger."

Blackwood vs. Cutting Packing Company, 76

Cal., 212.

See, also,

Kelly vs. Dooling, 23 Ark., 582.

From the premises the conclusion is obvious, that

at best the plaintiff showed that it was in possession

without title, legal or equitable, and upon such show-

ing the defendants should not have been compelled

either to plead or prove the nature of their claim and

title in and to the property in controversy, and that

the Court erred in denying defendant's motion for

a non-suit and in entering a decree in favor of plain-

tiff and against defendants.

Wherefore it is respectfully submitted that the

judgment and decree of the District Court be re-

versed.

WiN^N & Shackleford,

Thomas H. Breeze,

Campbell, Metson & Campbell,

Solicitors for Appellants.


